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An advance care plan should be activated when the patient 
cannot make a medical treatment decision because a proper 
assessment has determined that the patient does not have 
capacity or is unable to communicate. 

  View Module 2.2 for instructions on how to assess capacity 

This will involve all doctors linked to the patient’s care, both internal and external to the health 
service, in collaboration with the substitute decision maker and/or family. 

7.1  Activate 
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7.2 A 10 step guide to implementing  
an advance care plan

1. Access the patient’s medical record and locate their advance care plan. 

2. Enquire about whether an advance care plan exists elsewhere (such as with their GP,  
nursing home or family). 

3. Locate the advance care plan. It could be a standard form, a letter, or in another format.  
It could be located in the medical records, with the GP, with the substitute decision maker,  
or the custodian could be identified on the patient’s My Health Record. 

4. Contact the appointed substitute decision maker such a medical enduring power of attorney  
or person identified in the person responsible hierarchy.

5. Involve the patient as much as possible in the decision making process, even if they do not have 
legal capacity to make a specific decision. 

6. Discuss the advance care plan with the substitute decision maker and treating team and use  
it to guide decision making. 

7. Interpret and include the patient’s expressed values and preferences in their clinical care and 
medical treatment plan. 

8. Where a person responsible has been identified, they may consent or not consent to treatment 
based on: the authority of the substitute decision maker to consent to treatment or not,  
what is in the patient’s best interest, the contents of the patient’s advance care plan,  
and past conversations that the patient had about their values and preferences for treatment 
and health outcomes. 

9. Where a patient does not have a person responsible, then the doctor can provide medical 
treatment without the consent of a person responsible (s 42K Guardianship and Administration 
Act 1986). Or, where an advance care plan exists and indicates that the particular treatment  
is not wanted by the patient, then the doctor needs to consider whether the advance care plan 
is valid, and document very carefully if the doctor decides to abide by the patient’s advance care 
plan not to provide such treatment.

10. Communicate with the GP, other treating doctors, Medical Deputising Service, nursing home 
and other people involved in the patient’s care (such as through a treatment or discharge plan). 
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The substitute decision maker is an expert on the patient. They represent the preferences of a patient 
who is incompetent. 

The role of the substitute decision maker is to ‘stand in the shoes’ of the patient who lacks  
decision-making capacity, and to discuss medical treatment options as the patient’s representative. 
A substitute decision maker must always act in the patient’s best interests. 

The aim is for a shared understanding between the substitute decision maker and the doctor about 
the patient’s best interests and the medical decisions that are consistent with this. 

Substitute decision makers should be included by doctors in both the development and 
implementation of the patient’s advance care plan. The substitute decision maker substitutes for  
the patient’s decisions and not the decisions of the doctor. 

7.3 The role of the substitute decision maker 
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The following 5 steps are based on information from the Office of the Public Advocate 2010. 

1. The appropriate doctor to communicate with the substitute decision maker and discuss the 
patient’s health care preferences is the doctor who:

 •  has examined the patient, 

 •  is responsible for performing the proposed procedure or treatment, and 

 •  is aware of the specific risks to the patient. 

2. Explain to the substitute decision maker what their role is in the process.

3. The duty to inform is now directed towards the substitute decision maker. Inform them in clear 
and plain language about the patient’s health status, and any proposed healthcare procedures 
and treatments. Explain the details of specific risks to the patient that may result from the 
discussed procedures and treatments. 

4. Actively listen to the substitute decision maker, as they are now the ‘voice’ of the patient and the 
expert on the patient’s health care preferences. 

5. Confirm that the substitute decision maker understands the agreed next steps for the patient  
by asking them to explain what you have discussed in their own words. 

  View Module 4.4 for a guide to explaining the dying process and end of life treatments  
in plain language. 

7.4 5 steps to involve and support substitute 
decision makers
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All explanations of the role of the doctor in this module are 
credited to Willmott et al. 2011. 

7.5.1 Person responsible hierarchy 
If a patient cannot consent to his or her own treatment, the doctor can obtain consent from  
the substitute decision maker. The substitute decision maker is the first person listed below who  
is reasonably available and willing to make medical and dental treatment decisions on behalf  
of the patient.

The Guardianship and Administration Act 1986 (Vic) sets out the person responsible hierarchy:

• an agent appointed by the patient under a medical enduring power of attorney 

• a person appointed by the Victorian Civil and Administrative Tribunal (VCAT) to make decisions 
about proposed treatment

• a guardian appointed by VCAT to make decisions about medical/dental treatment

• a person appointed by the patient as an enduring power of attorney under the Powers of Attorney 
Act 2014 with power to make decisions in relation to the proposed procedure or treatment 

• a person appointed in writing by the patient to make decisions about medical/dental treatment 
including the proposed treatment

• the patient’s spouse or domestic partner

• the patient’s primary carer, including carers in receipt of a Centrelink carer’s payment but 
excluding paid carers or service providers 

• the patient’s nearest relative over the age of 18 years, in the following order listed: 

 – son or daughter

 – father or mother

 – brother or sister (including adopted and half siblings)

 – grandfather or grandmother

 – grandson or granddaughter 

 – uncle or aunt

 – nephew or niece

The first person who is available, willing and able to act in any given circumstances will be the person 
responsible. The person responsible can consent to, or withhold consent to, a medical procedure. 

When there are two relatives in the same position, for example a brother and a sister, then the elder 
is considered the person responsible and would become the substitute decision maker.

7.5 The role of doctors in relation to different 
types of substitute decision makers
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7.5.2 Enduring powers of attorney 

Medical enduring power of attorney

• Appointed under the Medical Treatment Act 1988 (Vic)

• Makes decisions regarding medical treatment 

• Can refuse medical treatment 

• Highest appointment on the person responsible hierarchy

Enduring power of attorney (financial and/or personal matters)

• Appointed under Powers of Attorney Act 2014 (Vic)

• Makes decisions regarding financial and/or personal matters which includes decisions about 
healthcare

• Cannot refuse medical treatment 

7.5.3 VCAT appointed guardians
The Victorian Civil and Administrative Tribunal (VCAT) is empowered to appoint a guardian on behalf 
of an adult patient who lacks capacity. The following information is relevant where a person has been 
appointed by VCAT to make health care decisions on the patient’s behalf. 

The Medical Treatment Act 1988 (Vic) provides that a guardian appointed by way of an ‘appropriate 
order’ under the Guardianship and Administration Act 1986 (Vic) may refuse treatment. 

Plenary guardian

• Has “all the powers and duties which the plenary guardian would have if he or she were a parent 
and the represented person his or her child.” 

• Can refuse medical treatment.

Limited guardian with power to make decisions about medical treatment 

• Can refuse medical treatment 

7.5.4 Role of the Doctor in identifying the substitute decision maker
• Ascertain which type of substitute decision maker has been appointed according to the person 

responsible hierarchy 

• Know that an enduring power of attorney has the power to make decisions regarding financial 
and/or personal matters. This includes, for example, financial decisions about how to invest 
money, or personal decisions about where a person lives. However, it is up to the principal person 
to determine what powers are given to their enduring power of attorney.

• Know that only a medical enduring power of attorney has the power to make any medical 
treatment decisions that the patient would make if they were competent. 

• Know that only the person appointed as a medical enduring power of attorney or a guardian 
appointed by VCAT can refuse treatment within the meaning of section 5 of the Medical Treatment 
Act 1988. 

• Know that a Refusal of Treatment Certificate cannot be used to refuse palliative care. 
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Where a substitute decision maker exercises their power to withhold consent to recommend medical 
treatment, you may: 

a. accept the withholding of consent – this means treatment will not be given as consent or some 
authorisation is required to provide treatment; or

b. you may apply to VCAT for appointment of a guardian; or 

c. seek authorisation to provide the treatment from another source – you can serve the substitute 
decision maker (and the Public Advocate) with a section 42M form (under the Guardianship and 
Administration Act 1986).  This form advises of your intention to provide the treatment for which 
consent is being withheld. You must be aware of the necessary procedural steps for this option.  
In these circumstances, you are effectively the de facto decision maker. 

• The substitute decision maker may make an application to VCAT for it to consider the matter.  
If no such action is taken within 7 days, you may then provide treatment.

• You must know the distinction between the power to withhold consent and refuse treatment: 

 – Withhold consent: a substitute decision maker can withhold consent to prevent treatment 
being given to the patient before it is scheduled to begin. 

 – Refuse treatment: only a person holding the power to refuse treatment can request that 
treatment be withdrawn and require that it be stopped.

 
Example: where intubation is already being administered to the patient, only the person 
appointed as a medical enduring power of attorney can stop it from continuing. In contrast,  
all substitute decision makers can withhold consent to having the treatment commenced  
in the first place.

Had intubation not yet been administered to the patient, the person responsible would  
be able to withhold their consent. 

• If you are concerned about a proposed decision, you may apply to VCAT to hear  
an application in relation to medical or dental treatment.
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7.5.5 Refusal of Treatment Certificates
Before a guardian appointed by VCAT or a medical enduring power of attorney  
is entitled to complete a refusal of medical treatment certificate on behalf of a patient, 
EITHER requirement 1 or 2 must be satisfied, IN ADDITION TO requirement 3:

1. The medical treatment (to be refused by the certificate) would cause unreasonable distress  
to the patient; or

2. There are reasonable grounds for believing that the patient, if competent, would consider that 
the medical treatment is unwarranted. This must be decided after giving serious consideration  
to the patient’s health and wellbeing; and

3. Loss of competence – the patient must have lost capacity to make the relevant decision.

Note: the Refusal of Treatment Certificate must refer to a treatment that is relevant to a specific and 
current medical condition.

Role of the Doctor

• Determine whether a guardian or medical enduring power of attorney has been appointed and 
whether the guardian has the power to refuse treatment using information above. 

• Both you and another person must witness the Refusal of Treatment Certificate and be satisfied 
that: 

 – the guardian or medical enduring power of attorney has been informed about the patient’s 
condition to an extent that it would be necessary for the patient, if competent, to have made  
a decision about refusing treatment and

 – the guardian or medical enduring power of attorney appears to have understood this information. 

• Know that a Refusal of Treatment Certificate cannot be used to refuse palliative care. 

• Know that a Refusal of Treatment Certificate can be signed anywhere. A copy of the Certificate 
must be given to VCAT (via email, fax or post) by the witnessing doctor or manager of the hospital  
or health service within 7 days after it has been completed. 

• If you have concerns that treatment is being improperly refused by a guardian (e.g. if you believe 
that neither of the required criteria are satisfied, or if the guardian is not acting in the patient’s  
best interests in refusing treatment), you may apply to VCAT under its power to hear applications 
in relation to medical treatment for reassessment of the guardian’s appointment. 
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7.5.6 The role of the doctor: Where the substitute decision 
maker is not making a decision in the patient’s best interests
If the doctor considers that the person responsible is not making a decision in the best interests  
of the patient they could apply to VCAT: 

• for the naming of another person as person responsible; or

• for the appointment of a guardian. 

If the person responsible does not consent (that is, they withhold consent) to the proposed medical 
or dental treatment but the relevant doctor nevertheless believes on reasonable grounds that the 
proposed treatment is in the best interests of the patient then they can complete a s.42M statement 
(available from the Office of the Public Advocate Victoria).  

If the person responsible does not apply to VCAT within 7 days of receiving this notice then the 
doctor may proceed with the treatment.
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7.6 The role of the doctor: In life-sustaining 
treatment decisions

7.6.1 Where the doctor considers life-sustaining treatment  
to be non-beneficial
• You are under no obligation to treat where “no benefit at all would be conferred”.  

Treatment regarded as non-beneficial is not considered to be in a patient’s best interests and  
so need not be provided. 

• Disputes may arise as to whether a treatment is of benefit, and those close to the patient may 
wish to challenge a medical professional’s determination of this in the Supreme Court. In this 
situation, you are the initial decision maker, and must be aware that the law does not require 
provision of non-beneficial treatment without consent. 

• You need to be aware of avenues for legal review before the Supreme Court. You should also 
obtain a second opinion if you wish to pursue these pathways. 

7.6.2 Where the doctor is required to make an urgent decision 
about life-sustaining treatment 
• Where an urgent decision about medical treatment is required, you are the legal decision maker 

and are authorised (by the Guardianship and Administration Act 1986) to provide medical 
treatment without consent if you believe on reasonable grounds: 

a. that the treatment is necessary, as a matter of urgency, to save the patient’s life or

b. to prevent serious damage to the patient’s health or

c. to prevent the patient from suffering or continuing to suffer significant pain or distress. 

• If treatment is non-beneficial, there is no obligation to treat. While you are not expressly authorised 
to withhold/withdraw treatment in an emergency situation, if the treatment is assessed as being 
non-beneficial, it can be lawfully withheld under the common law. 

• If treatment is beneficial, you have the power to provide treatment without consent. 
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There may be times when conflict arises from the implementation of an advance care plan. 

  Refer to Module 4.3 for guidance on how to manage conflict between doctors and 
substitute decision makers, carers, and the patient’s family members. 

7.7.1 The role of the doctor: Where conflict exists with family 
members and/or substitute decision makers
There will be times when medical treatment is offered but the person responsible considers it is not 
in the best interests of the patient to consent to such treatment, or the family is requesting treatment 
that is either non-beneficial or contrary to the person’s advance care plan or previously stated wishes. 

• If differences of opinion exist, resolution can often be achieved through sensitive and clear 
communication. This sometimes requires the involvement of experienced colleagues. Refer to the 
advance care plan to consider what treatment the person would have wanted.

• Remember that where treatment would be non-beneficial to the patient, the substitute decision 
maker, family members or carers cannot demand that treatment be provided.

• Where there is clinical uncertainty about the effectiveness of treatment, treatment should be 
provided. It can then be withdrawn, if inappropriate or not beneficial. 

• Where you believe that a decision made by a substitute decision maker is not in the best interests 
of the patient, it may be necessary to seek advice from the Office of the Public Advocate about 
whether and how to challenge the decision. 

• As a last resort the Office of the Public Advocate and VCAT can provide assistance. The Office  
of the Public Advocate has a telephone advice service and can advise as to the relevant 
legislation. VCAT can provide advice as to the processes for making and hearing applications.

7.7 Manage conflict  




